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OPINION
FACTUAL BACKGROUND

During the late evening of May 1, 1997, emergency medical personnel responded to acall
at the home of the defendant, MilesMateyko, whose wife was suffering from chest pains. Whenthe
medical personnd arrived, Ms. Mateyko met them in the yard, and they treated her inside the
ambulance. Although the paramedics offered to take her to the hospital, Ms. Mateyko said that she
felt better and would rather stay home.

One of the paramedicsthen helped her back to her mobilehome, and upon opening the front
door, he found the conditions inside to be almost indescribably filthy. Garbage and refuse were
scattered throughout the home, and pungent odors of urine, old fried food, and human feces
permeated every corner. The paramedic further observed ababy lying in a pile of trash and dirty
clothes with only the top of its head visible, and he saw two children asleep on a couch under a
roach-infested blanket.

Local police authorities were then summoned to the defendant’ s residence, wherethey also
observed apool of vomit in front of the door, filthy dishesin the kitchen, and moldy androtten food
littered throughout thetrailer. The officersalso found feceson thefloor next to the commodein the
bathroom, which was likewise exceptionally filthy. Later describing the terrible conditionsin the
mobilehome, one officer tedified that the refuse strewn about was so considerabl e that he could not
see any part of the floor, and another officer stated that he had to go outside periodically to breathe
fresh air and to shake the roaches off his pants.

Theofficerscontacted the Department of Children’ sServices, who removed the defendant’ s
three children that night and took them to their grandmothe’s house. Despite living in these
abhorrent conditions, however, the children appeared by all accountsto bein good health, and they
did not exhibit any signs of illness or other affliction, except that one child was suffering from a
cold. Their grandmother later testified that when the children first arrived at her house during the
early morning hours of May 2, she believed them to be well-fed and “in perfect health.”

On December 16, 1997, aLincoln County grand jury indictedthe defendant onthree counts
of neglect of children lessthan six years of age in violation of Tennessee Code Annotated section
39-15-401(a). Attrial, the Stateintroduced several witnesseswho described the appalling conditions
of the mobile home, but it did not introduce any evidence showing that these conditions produced
an adverse effect to the health of the children. Infact, while all of the State’ switnessestestified that
the children’ s health and welfare were at risk of harm, they dso all agreed that the children werein
good health at thetime of their removal. One officer further admitted that, apart fromthe deplorable
conditions of the mobile home, he had no reason to believe that the children wereunhealthy in any



way. Nevertheless, the jury returned a guilty verdict on all three counts of child neglect,! and the
court sentenced the defendant to serve an effective term of three years, four months in the
Department of Correction.

Thedefendant then appeal ed to the Court of Criminal Appedls, arguing that becausethe State
introduced no proof that the conditions inside the mobile home caused or produced an ectual,
deleterious effect upon the children’s health and welfare, the evidence was insufficient to support
a conviction for child neglect under section 39-15-401(a). The intermediate court agreed, and it
vacated the defendant’ s conviction upon finding that “the record isdevoid of any proof of amedical
or scientific nature that these conditions in and of themselves equated to harm.”

However, despite the absence of actual harm to the children, the Court of Criminal Appeals
concluded that the defendant was guilty of attempted child neglect. The court stated that under
Tennessee Code Annotated section 39-12-101(a)(3), adefendant could beguilty of atempted child
neglect if he or she intended to complete a course of action resultingin child neglect and had taken
asubstantial step toward the commission of that offense. Further finding that “the jury’ sverdict is
necessarily afinding on each count that the defendant committed acts which constitute an attempt
to commit child neglect,” the court remanded the case for resentencing.

We granted the State’ s request for permission to appeal on the issue of whether the offense
of child abusethrough negl ect contained in Tennessee Code Annotated section 39-15-401(a) requires
proof of an actual, deleterious effect upon the child’s health and welfare? The defendant has also
raised the issue of whether the Court of Criminal Appeals correctly held that one may be lavfully
convicted of attempted child neglect. For the reasons given herein, we hold that some proof of an
actual, deleterious effect upon the child’ s health and welfare must exist before a conviction may be
sustained under Tennessee Code Annotated section 39-15-401(a). We also hold that the defendant
may be guilty of attempted child neglect under Tennessee Code Annotated section 39-12-101(a)(3),
provided that the State proves that the defendant’s conscious object or desire was to engage in

! The offense of child abuse and neglect proscribed by Tennessee Code Annotated section 39-15-401(a) isa
single offense that may be committed through one of two courses of conduct: child abuse through injury and child abuse
through neglect. See Statev. Hodges, 7 S.W.3d 609, 622 (Tenn. Crim. App. 1998). Although the criminal code contains
no specific offense labeled “child neglect,” we will generdly refer tothe child abuse through negl ect prong of section
39-15-401(a) as “child neglect” for ease of reference.

2 Oral argument in this case was heard on June 14, 2001 in Nashville. Although Chief Justice Anderson was
unavoidably absent from argument, the parties were informed in open court of his participation in the discussion and
decision of this case pursuant to Rule 1(a)(ii) of the Internal Operating Procedures of the T ennessee Supreme Court:

Absent exceptional circumstances, all members of this Court shall participate in the hearing

and determination of all cases unless disqualified for conflicts. However, a hearing shall proceed as

scheduled notwithstanding the unavoidable absence of one or more justices. Any justice who is

unavoidably absent from the hearing may participate in the determination of the case either by
teleconferencing, videoconferencing, or by reviewing the tape of oral argument, subject to the
determination of the Chief Justice. Counsel shall be advised in open court that the absent justice will

fully participate in the discusson and decision of the case.
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conduct constituting negect and that he took a substantial step toward the commission of the
offense. Becausetherecord contains conflicting evidence asto the defendant’ sintent in thisregard,
we remand this case to the Lincoln County Circuit Court for a new trial on the lesser-included
offense of attempted child neglect.

NECESSITY OF PROVING AN ACTUAL, DELETERIOUS EFFECT
UPON A CHILD’SHEALTH AND WELFARE

Becausethefirstissueinthiscase concernsthe proper congruction given toTennessee Code
Annotated section 39-15-401(a), we begin our anaysis with a review of its text. This section
provides that

[alny person who knowingly, other than by accidental means, treats a child under
eighteen (18) years of age in such a manner as to inflict injury or neglects such a
child so as to adversely affect the child's health and welfare commits a Class A
misdemeanor; provided, that if the abused or neglected child issix (6) years of age
or less, the pendty isa Class D fe ony.

(emphasisadded). Aswe haverecognized before, the offense of child neglect requiresproof of three
material elements:. (1) that a person knowingly negected a child, (2) that the child’ sage is within
the applicable range set forth in the statute, and (3) that the neglect adversely affected the child's
health and welfare. See State v. Ducker, 27 SW.3d 889, 896 (Tenn. 2000). However, the statute
itself does not define the phrase “ so as to adversely affed the child’ s health and welfare,” nor does
it specifically address whether this phrase requires proof of some actual detriment or harm before
criminal liability may be imposed.

A cardinal rule of statutory construction isthat statutes are construed according to theplain
and ordinary meaning of their terms. See, e.q., Statev. Mallard, 40 S.W.3d 473, 480 (Tenn. 2001).
Accordingly, the State arguesthat, based on the common, ordinary meaning of the terms, the phrase
“adversely affect” essentially requires only that the defendant place the child’ s health and welfare
at risk of suffering some harm and that no harm needs actually to ocaur. Relying upon the same
canon of construction, but supplying different definitions of the terms, the defendant arguesthat the
statute requires proof of some actual harm and that a conviction cannot be sustained when nothing
morethan amererisk of harmispresent. Ascan be seen bythese argumerts, the partieslegtimately
dispute the ordinary meaning of the language used in this statute, and we should therefore ook
beyond the languageto examine “the entire statutory scheme for interpretive guidance.” McCoy v.
T.T.C. lll. Inc., 14 SW.3d 734, 738 (Tenn. 2000); Mandela v. Campbdl, 978 SW.2d 531, 534
(Tenn. 1998).

Although thisissue is one of first impression for this Court, some of our recent decisions
havethoroughly examined the statutory schemeunderlying section 39-15-401(a), and these decisions
indicate that some actual detriment or harmisin fact required to imposecriminal liability for child



neglect. For example, in State v. Ducker, we discussed theelements of this offense and concluded
that

[o]ncethe knowing mensrea[for the neglect element] isestablished, the next inquiry
under the plain language of the statuteissmply whether the child sustained aninjury
or, in the case of child neglect, whether the child suffered an adver se effect to the
child’s health [and] welfare. The legislature has employed the phrases “so as to
injure” and “so as to adveasely affect” when defining the injury aspect of the child
abuse statute. These phrases clearly indicate that if an injury results from knowing
abuse or neglect, the actor has committed child abuse.

27 SW.3d at 897 (emphasisadded). Asisevident from thisdiscussion, the State must prove, asan
essential element of the offense, that the child“ suffered” some adverse effect to hisor her hedth and
welfare. Our use of theterms* suffer” and “injury” inthe neglect context was not unintentional, and
these terms serve to indicate that the showing of harm in the neglect context is not materially
different in kind than the showing required in the abuse context. Just as the statute does not
contemplate that a mererisk of injury is sufficient in the abuse context, Ducker makes clear tha a
mere risk of harm in the neglect context is aso insufficient.

Inaddition, our decisionin Statev. Adams 24 S.W.3d 289 (Tenn. 2000), a case decidedless
than two weeksbefore Ducker, further indicatesthat an actud, deleteriouseffect or harm to thechild
must be shown under section 39-15-401(a). In Adams, we held that child neglect is a continuing
offense and that, therefore, the State does not need to make an election of offenses when it shows
that several adverse effects haveresulted from one period of neglect. In addressing the nature of
child neglect itself, we concluded that the offense of child abusethrough neglect continues* until the
person responsiblefor the neglect takes reasonablestepsto remedy the adver se effectsto the child’s
health and welfare caused by the neglect.” |d. (emphasis added and citation omitted). Again, our
use of the phrase “to remedy the adverse effeds’ strongly suggeststhat something more than amere
risk of harm needs to be present. After al, if no actual harm or detriment to a child’s health and
welfare is present to be remedied, then simple logic dictates that the offense itself cannot exist.?

Most importantly, though, the State’s argument that a mere risk of harm is sufficient for
criminal liability improperly rendersthe “adverse effects’ element of the offense wi thout meaning.

3 The State also cites our decision in Adamsin supportof itsargument that the statute only requiresarisk of
harm, and quoting language from that opinion, the State maintains that a child continues to be in a state of neglect “‘so
long as the morals or health of the child is endangered.”” Consequently, the State concludes, the statute only requires
that the child’ s health and welfare be endangered, not that actual harm occurred.

W e believe that the State has misread our decision in Adams. That portion of the opinion quoted by the State
was narrowly focused upon definingonly the neglect element of the crime, and as we clearly stated later in that opinion,
“the General Assembly intended for the offense of aggravated child ab use through neglect to punish acontinuing course
of knowing conduct beginning with the first act or omission that causes adver se effects to a child’ s health or welfare.”
1d. at 296 (emphasisadded). Inno place did we contemplate that a mere risk of harm would suffice to establish criminal
liability under the statute.
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As we acknowledged in Adams with our discussion of the statute’s “neglect” element, a child is
neglected whenever the breach of alegal duty endangers the health or welfare of that child or
otherwiseplacesthe child’shealth or welfare at somerisk of harm. See24 S.W.3d at 295-96 (citing
Tenn. Code Ann. 88 37-1-102(b)(12)(F), 71-6-102(1)). It isclear, therefore, that the risk of harm
to a child’s health and welfare contemplated by the State is already present in the statute as
evidenced by its “neglect” dement.

However, were we to adopt the State's position that the “adverse effects’ element of the
statuteal so contemplatesarisk of harm, the showing required for each element of the offensewould
be virtually identical, and we simply find no indication that the legislatureintended a tautological
interpretation of this statute such that satisfaction of one element effectively satisfies the other as
well. Therefore, by further including the “adverse effects’ element in the statute, the General
Assembly must have intended that the State show something more than arisk of harmto achild's
health and welfare before it could subject a defendant to criminal liability under section 39-15-
401(a). See, e.q., Statev. Turner, 913 SW.2d 158, 160 (Tenn. 1995) (stating that statutes should
be construed to avoid rendering some parts inoperative, void, or without effect). Accordingly, we
hold that before a conviction for child neglect may be sustained, the Sate must show that the
defendant’s neglect produced an actual, deleterious effect or harm upon the child’'s health and
welfare.

Reviewing the record in this case, we find no evidencethat the children suffered any actual,
deleterious effect or harm to their physical or mental health in any way. The State’s witnesses all
admitted that the children appeared physically healthy at the time of their removal—except that one
child was suffering from a cold—and that none of the children possessed any other signs of injury
or harm. Admittedly, these vile conditions did produce arisk of harm to the children’s health, but
fortunately for these children, they were removed from that filthy environment before any harm
actually occurred. Therefore, becausethe statute contempl ates somethingmorethantherisk of harm
already inherent in its neglect element, we must affirm the judgment of the Court of Criminal
Appealsthat the evidenceisinsufficient to support the defendant’ sconviction under TennesseeCode
Annotated section 39-15-401(a).

THE OFFENSE OF ATTEMPTED CHILD ABUSE THROUGH NEGLECT

Although the proof in this caseisinsufficient to sustain the defendant’ s convictionfor child
neglect, we must address whether he may be guilty of attempted child negect. The Court of
Criminal Appealsinthiscaseheldthat thedefendant could beguilty of attempted child neglect under
Tennessee Code Annotated section 39-12-101 and that thejury’s verdict was “necessarily afinding
on each count that the defendant committed acts which constitute an attempt to commit child
neglect.” Raising the issue before this Court, the defendant argues that attempted child negledt is
alogical and legal impossibility. He asserts that because child negled is essentially a failure to
perform one’ sduty to carefor hisor her children, acourt cannot logically hold that a defendant may
attempt to fail to perform that duty. We believe that the defendant has misconstrued the nature of



attempt offensesinthis state and that he may indeed be convicted of the offense of attempted child
abuse through neglect under the conditions set forth herein.

Aspart of the 1989 Criminal Code Revision, the General Assemblyenacted Tennessee Code
Annotated section 39-12- 101 setting forth the elementsof criminal attempt. Thisnew attempt statute
abandoned the prior practice of listing attempt off ensesindividua ly, see Tenn. Code Ann. 88 39-1-
501 to -507 (1982 & Supp. 1988), and in relevant part, it reads as follows:

@ A person commits criminal attempt who, acting with the kind of
culpability otherwise required for the offense:

(D) Intentionally engages in adion or causes a result that would
constitutean offenseif the circumstances surrounding the conduct were asthe person
believes them to be;

(2)  Actswith intent to cause a result that is an element of the
offense, and believesthe conduct will causethe result without further conduct on the
person’s part; or

©)] Acts with intent to complete a course of action or cause a
result that would constitute the offense, under the circumgances surrounding the
conduct as the person believes them to be, and the conduct constitutes a substantial
step toward the commission of the offense.

(b) Conduct doesnot constituteasubstantial step under subdivision (a)(3)
unlessthe person’ sentire course of actioniscorroborativeof theintent to commit the
offense.

SeeTenn. Code Ann. 8 39-12-101 (1997). Asthe Sentencing Commission commentstothisstatute
expressthegeneral philosophy supporting attempt offenses, “ Criminal attempt isan offensedirected
at the individual whose intent is to commit an offense, but whose adions, while strongy
corroborative of criminal intent, fail to achieve the criminal objective intended.” Acknowledging
these principles, the Court of Criminal Appealsin this case found that the defendant was guilty of
crimina attempt under subsection (a)(3), which requires that a defendant possess the intent to
complete a course of action or cause a result, but whose conduct “is incompletein the sense that it
iscut short at some point in time before accomplishment of theintended criminal objective.” Tenn.
Code Ann. § 39-12-101 Sentencing Commission comments.

We have previously held that the offense of child abuse through neglect is a nature-of-
conduct offense, meaningthat the offense seeksprincipally to proscribethe nature of the defendant’ s
conduct, as opposed to the result that the defendant’ s conduct achieves. See Ducker, 27 SW.3d at
896-97. Consequently, reading section 39-12-101(a)(3) in terms of its nature-of-conduct element,
the statuterequiresthat the State prove (1) that the defendant intended to complete acourse of action
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that would constitute the offense, under the circumstances as the defendant believed them to be at
the time; (2) that the defendant’ s actions constituted a substantial step toward the commission of
offense; and (3) that the defendant acted “with the kind of culpability otherwise required for the
offense” with respect to the other elements of the attempted crime. See also Tenn. Pattern
Instructions - Criminal 8§ 4.01 (5th ed. 2000). Stated more specifically in terms of this case, the
attempt statute would hold the defendant criminally liable for attempted child neglect if the State
were to prove the following essential elements. (1) that the defendant’ s conscious object or desire
was to engage in conduct constituting child neglect, see Tenn. Code Ann. § 39-11-302(a); (2) that
the defendant took a substantial step toward the commission of that offense; and (3) that the ages of
his children weresix years or |ess.

When viewed in terms of the statute, therefore, we cannot accept the defendant’ s argument
that the offense of attempted child neglectisalogical or legal impossibility. Although the defendant
iscorrect that onecannot attempt to fail to perform aduty, this issimply not thefocusof theinquiry.
Rather than imposing liability for trying to fail in a duty, attempt liability presumes that the
defendant actually failed in performing alegal duty and that this failure was intentional. In other
words, theissueisnot whether the defendant attempted to fail in performing aduty imposed by law;
it iswhether hisactual failure to perform that duty wasintentional. Subsection (a)(3) of the statute
is quite clear that a defendant whose conscious objective or desire is to engage in conduct
constituting child neglect may be crimindly liablefar attempted child neglect if the child suffersno
actual, deleterious effect to its health and welfare.

The State disagreesthat the defendant must have had an “intent” to engage in conduct to be
criminally liable for attempted child neglect, and it argues instead that the defendant needs only to
“knowingly” engage in acourse of neglect to be liable under the statute. It cites the first sentence
of subsection (a—"“A person commits criminal attempt who, acting with the kind of culpability
otherwise required for the offense’—and maintains that because child neglect only reguires a
“knowing” mental state, it follows that the attempt statute can only require a“knowing’ course of
conduct aswell. Essentially, therefore, theState arguesthat the only mensrearequired under section
39-12-101 is that otherwise required by the completed offense. We disagree.

An examination of the cases discussing section 39-12-101 reveal s some confusion asto how
one may simultaneously apply the mental state “ otherwise required for the offense’” and the mental
state specifically required by subsection (a)(3), which is that the defendant act “with intent” to
complete a course of action that would constitute the offense. Because of the statute’s inartful
language regarding the precisemental staterequired for any particul ar attempted offense, most cases
have focused their analysis upon only one of these mental states to the exclusion of the other.

4 Although varioustypes of analysis under section 39-12-101 can be found in the case law, courts generally
follow one of three approaches. First, and most often, courts tend to overlook the specific intent portion of (a)(3) and
focusinstead only uponthe mensrea accompanying the underlying offense. Dictafrom our decisionsin Statev.Denton,
938 S.W.2d 373, 382 (Tenn. 1996), and Wyatt v. State, 24 S.W.3d 319, 323 (Tenn. 2000), may be cited asexamples
of thistype of analyss. To besure, however, the specific intent portion of subsection (g)(3) is an essentid element of

(continued...)

-8



Following the approach of most of these decisions, the State’ s argument in this case disregards the
specific intent language of subsection (a)(3), and its interpretation renders that additional
reguirement without any consequential meaning or effect. Onthe other hand, if some specificintent
to engage in conduct or to cause aresult isin fact required for attempted aimes, then our current
case law seemsto give little effect to the “ cul pability otherwise required for the offense” when the
completed offense does not require proof of an intentional mental state. Therefore, whiletheissue
of the proper mentd state to be applied in attempted crimes appears somewhat abstrad upon first
consideration, asapractical mater, itsproper resolutioniscritical in thiscaseto determinethe scope
of the defendant’ s liability for attempted child neglect.

Aswe stated earlier, this Court seeks to give effect to statutes asawhole, and we will avoid
constructions that render some parts of a statute void, inoperative, or without effect. See, eq.,
Turner, 913 SW.2d at 160. Although section 39-12-101 seems to possess contradictory
requirements as to the precise mental state needed for the offense of criminal attempt, a brief
examination of similar criminal attempt statutes reveals that both mental states can be applied
without conflict. Aswenotedin Statev. Reeves, 916 S.W.2d 909, 913 (Tenn. 1996), section 39-12-
101 was substantially derived from sedion 5.01 of the Modd Penal Code (MPC), which a9
containsthe requirementthat the State prove two separate mental states: (1) that the defendant acted
withthe*kind of culpability otherwiserequiredfor theoffense,” and (2) that the defendant al so acted
“purposefully” in attempting to commit the crime. Asisthe casewith our statute, in thoseinstances

4 (...continued)
any criminal attempt according to the plain language of the statute, and thislanguage cannot be merely surplusage as the
State would have us declare. Indeed, virtually all of the cases cited for our statement in Wyatt recognize tha some
specific intent to engage in conduct or to accomplish aresult is generally required for attempt crimes, and those cases
citedin Wyatt that donot require a specific intent are interpretati onsof statutes that are materially differentthan our own
in this respect.

Second, courts in some cases have chosen to focus only upon the specific intent required by subsection (a)(3)
without analyzing the import of the mental state otherwiserequired for the offense. For example, in State v. Kimbrough,
924 S.W.2d 888 (Tenn. 1996), we firg highlighted the specific intent portions of the criminal attempt statute and then
stated that

“[a]n attempt, by nature, is a failure to accomplish what one intended to do. Attempt means to try;

itmeans an effort to bring about adesired result.” T he concept of attempt seemsnecessarily toinvolve

the notion of an intended consequence, for when one attempts to do something one is endeavoring or

tryingtodoit. Hence, an attemptrequiresadesired, or at least an intended, consequence. The nature

of an attempt, then, is that it requires a specific intent.
1d. at 890 (citations omitted). Essentially concluding that one could not intend an unintended consequence, we held that
one could not specifically intend to commit attempted reckless felony murder. 1d. at 891-92. We did not address,
however, whether the reckless mental state of that offense could have any other application inthe attempted crime.

Finally, some courts have attempted to equate knowledge of one’s actions with an intent to engage in those
actions. The Court of Criminal Appeals has recently used this rationale in State v. Palmer, 10 S.W.3d 638, 644 (Tenn.
Crim.App. 1999), when it stated that mere knowl edge would suffice for the ecific intent language of subsection (a)(3):
“unlike a mens rea of recklessness, the mental states of intentional or knowing both ‘involve a level of conscious
awareness and volitional, affirmative conduct.”” (citations omitted). Importantly, though, this approach, without more,
leaves one unsatisfied because it ignores the critical fact that the crimind code does not equate mere knowledge or
awareness of one’s actions with one’s intent or conscious objective to engage in those actions. Compare Tenn. Code
Ann. § 39-11-302(a), with Tenn. Code Ann. § 39-11-302(b).
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wherethe mental state “ othewiserequired for theoffense” islessthan intentional or purposeful, it
initially appears that the MPC requires proof of two differing, and two very conflicting, mental
states.

However, once it is understood that no single mental state appliesto all of the elements of
the attempted crime, it isimmediately apparent that no actual conflict exigs. Asthe comments to
MPC section 5.01 demorstrate, the State’s burden of proving a specific intent is limited only to
showing that the defendant intended to engage in certain conduct or to cause a paticular result.
However, with respect to those elements not involving the nature or the result of the defendant’s
conduct, the State need only provethat the defendant acted with the mental state” otherwiserequired
for the offense” In the language of the MPC Comments,

[t]he requirement of purpose[or intent] extendsto the conduct of the actor and to the
results that his conduct causes, but his purpose need not encompass all of the
circumstances included in the formal definition of the substantive offense. Asto
them, it is sufficient that he acts with the cul pability that isrequired for commission
of the completed crime.

The judgment is thus that if the defendant manifests a purpase to engage in
thetype of conduct or to causethetypeof result that isforbidden by the criminal law,
he has sufficiently exhibited his dangerousnessto justify the imposition of criminal
sanction, solong as he otherwise actswith the kind of cul pability that i ssufficient for
the compl eted offense. The objectiveisto select out those elements of the compl eted
crimethat, if the defendant desiresto bring them about, indicate with clarity that he
posesthetype of danger to socigy that the substantive offenseisdesigned to prevent.

American Law Institute, Model Penal Code and Commentaries, Comment to § 5.01(1), at 301-03
(1985) (emphasisadded).® Indeed, this conclusion—that thel anguage“ kind of cul pability otherwise
required for the offense” pertains only to those elements not involving the nature or the result of the
defendant’ s conduct—has also been followed by at least two other staes with statutes similar to
ours. SeeStatev. Nunez, 769 P.2d 1040, 1042 (Ariz. Ct. App. 1989); Statev. Vigil, 842 P.2d 843,
845-47 (Utah 1992). Therefore, inview of these authorities, we cannot accept the State’ s position
that a“knowing” mental sateisthe only mensrea required in thiscase for attempt liability under
section 39-12-101. In fact, as we demonstrate below, the “knowing” mens rea otherwise required
for the offense of child neglect effectively has no application in the attempted crime at all.

5 Footnote 9 of the MPC Commentariesin thissection cite the following examples of attendant circumstance
elements: “The elements of ‘nighttime’ in burglary, ‘property of another’ in theft, ‘female not his wife’ in rape, and
‘dwelling’ in arson.” By way of contrast, the MPC distinguishes conduct elements inthese same examplesas follows:
“*Conduct’ refersto ‘breaking and entering’ in burglary, ‘taking’ in theft, ‘ sexual intercourse’ in rape[,] and ‘burning’
in arson.”
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For ease and clarity of analysis, we address the State’ s burden as to the defendant’ s mental
state in terms of each element of the attempted crime. First, with respect to the “neglect” element
of section 39-15-401(a), the attempt statute clearly requiresthe Stateto show that the defendant acted
“withintent” to complete acourse of conduct constituting the offense. Therefore, asrequired by the
plain language of the statute, the State must prove that the defendant intentionally engaged in
conduct constituting child neglect or that his conscious objective or desire was to neglect his
children. See Tenn. Code Ann. § 39-11-302(a).

Second, with respect tothe “ adverse dfects’ element of section 39-15-401(a), we conclude
that the attempt statue does not require the State to show any particular menta state. Importantly,
subsection (a)(3) does not require that the State prove a specific intent with respect to both the
defendant’ s conduct and its result. Because the specificintent requirement of subsection (8)(3) is
addressed in the digunctive, the specific intent “to cause a result” apparently has no particular
application in cases where the attempted crimeis principally a nature-of-conduct offense. We have
previously held that the offense of child abuse through neglect is principally a nature-of-conduct
offense, Ducker, 27 S.W.3d at 896-97, and as such, the focus of the specific intent requirement of
subsection (a)(3) ismore properly placed upon the intent to engage in conduct, rather than upon that
to cause aresult® Consequently, we conclude that the State has no burden under section 39-12-
101(a)(3) to show that the defendant intended that hischildren suffer adverse effedsto their health
and welfare.

Therefore, because no specific intent is required by the attempt statute for the “adverse
effects’ element of section 39-15-401(a), the mental staterequired for thisdement isthat “ otherwise
required” by the offense. We held in Ducker that child neglect requiresno specific mensreafor its
result element, and as such, a defendant may be held criminally liable despite his or her ignorance
that the negl ect produced any adverse effects to the child’s health and welfare. See 27 SW.3d at
897. Accordingly, because no mental stateis* otherwiserequired” by thecompleted offensefor this
element, the Stateis not required to establish, for the attempted crime, that the defendant acted with

6 We do not mean to suggest that in those cases where the atempt statute requires the defendant to act “with
intent” to cause a result, the Stae must prove that the defendant’s conscious objective or desire was for the result to
occur. Rather, asthe M PC Comments make clear, the State needs only to show that the defendant believed that the result
would follow from the conduct. See Model Penal Code and Commentariesat 304-05. Asone federal court citing the
MPC Comments has stated with regard to result-of-conduct offenses, “Under the Code, the defendant must either
affirmatively desire to cause the result that will constitute the principal offense or believe that the result will occur
(whether or not he affirmatively desirestheresultto occur).” United Statesv. Padilla, 771 F.Supp.35,39n.7(E.DN.Y.
1991) (emphasisin original).

In this manner, result-of-conduct offenses otherwise requiring a non-intentional mental state may be attempted
even if the defendant did not consciously desire for the proscribed result to occur. Taking second degree murder as one
such example, it is clear that the defendant does not hav e to “intend” that death occur, at least not in the sense that the
victim’'s death is the defendant’ s conscious objective or desire. Instead, so long as the State shows that the defendant
believed that death would follow from his or her conduct, crimind attempt liability may be imposed. Although cases
inthis state dealing with attempted second d egree murder have not relied upon this precise method of analysis, they have
nevertheless r eached a result compatible with the analysis set forth under the MPC. Cf. Palmer, 10 S.W.3d at 644.
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any intent to cause anactual, deleterious effect or haom. Cf. Model Penal Code and Commentaries
at 302 (noting same).

Findly, the age element in section 39-15-401(a) is propery classified as an attendant
circumstance element, and as such, the criminal attempt statute likewise only requires that the
defendant act with the “kind of cul pability otherwise required for the offense.” Because section 39-
15-401(a) requires no specific menta state regarding the age of the children inchild abuse or child
neglect cases, see Ducker, 27 S.W.3d at 899 (discussing a proper jury instruction on this element
without referenceto mental state), no culpability is” otherwiserequired” by the atempt statuteeither.
Therefore, the attempt statute places no requirement upon the State to show that the defendant was
aware of the ages of his children before criminal attempt liability may be imposed.

In summary, therefore, we hold that the defendant may be criminally liable for attempted
child neglect under Tennessee Code Annotated section 39-12-101(a)(3), so long asthe State proves
(1) that the defendant’s conscious object or desire was to engage in conduct constituting child
neglect; (2) that he took a substantial step toward the commission of that offense; and (3) that his
childrenwereof six yearsof ageor less. We notethat even wereweto agreethat the State’ sposition
representsthe more appropriate view regarding the scopeand extent of criminal attempt liability, this
Court “doesnot typically function asaforum for resol ution of public policy issueswheninterpreting
statutes.” Lavinv. Jordon, 16 S.W.3d 362, 369 (Tenn. 2000). Consequently, we are bound by the
law asitis, not aswe would have it be, and to that end, we are not free to adopt constructions that
are plainly contrary to the language of the statute.

With regard to the proof establishing the attempted offense in this case, we agree with the
Court of Criminal Appealsthat someevidenceexistsintherecordthat, especiallyif viewedinalight
most favorabl e to the State, tendsto establish the crime of attempted child neglect under section 39-
12-101(a)(3). Specifically, we agree with the intermediate court that the jury’ sfinding of knowing
neglect indicates that it found the presance of the second and third elements needed to establish
criminal attempt liabilityinthiscase. However, wedisagreewith the Court of Criminal Appealsthat
the jury’ sfinding of knowing neglect necessarily establishes that the defendant’ s conscious object
or desire was to engage in conduct constituting child neglect. Although the record contains some
evidencefromwhich areasonablejury could concludethat thedefendant’ sconsciousdesireor object
wasto neglect hischildren, other evidenceadmittedly weighs against thisfinding. Becausethejury
in this case did not reach a verdict asto the attempted offense, and because it is not the function of
an appellate court to resolve conflictsin the evidence with regardto the defendant’ sintent to commit
an offense, we conclude that the most appropriate course of action is to remand this case to the
LincolnCounty Circuit Court for anew trial on the lesser-included offense of attempted child abuse
through neglect.

CONCLUSION

We hold that because the State introduced no proof that the defendant’ s neglect produced an
actual, deleterious effect upon the health and welfare of his children, the evidenceisinsufficient to
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sustainthedefendant’ sconviction for child neglect under Tennessee Code Annotated section 39-15-
401(a). We aso hold that the defendant may be guilty of attempted child neglect under Tennessee
Code Annotated section 39-12-101(a)(3), provided that the State proves tha the defendant’s
conscious object or desirewas to engage in conduct constituting neglect; that he took a substantial
step toward the commission of that offense; and that the ages of his children were six years or less.
Because the record contains conflicting evidence as to the defendant’s intent in this regard, we
remand this caseto the Lincoln County Circuit Court for anew trial on thelesser-included offense
of attempted child abuse through neglect. The judgment of the Court of Criminal Appeds is
affirmed in part and reversed in part.

Costs of this appeal are assessed to the State of Tennessee.

WILLIAM M. BARKER, JUSTICE
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